brought them the four-man rover they had used to commence their
trip into the mine in the first place.  Ludwig forgot to remove
the jack from the mule and replace it in the rover.  Therefore;
when all four men arrived on the surface, Inspector Cornett was
waiting for Nixon to come out of the mine with the respirable
dust sampling device which Cornett had put on Nixon at the begin-
ning of the shift.  Nixon asked Cornett to inspect the rover, and
Nixon told Cornett that there was no jack in the rover.  Cornett
found the brakes and the lights working satisfactorily, but as
indicated in Finding No. 7, supra, there was no jack in the rover

22.  Ludwig1 s testimony generally conforms with the other
witnesses' testimony except that he denied that Holskey used
profanity in ordering Nixon to get into the rover when they trans
ferred from the mule to the rover on the way out of the mine.
Also Ludwig stated that Baker remarked when he, Nixon, and Cronin
were leaving the dinner hole to go to the mule, that Baker told
Nixon and Cronin to go on to the surface with Ludwig and that the
Union would see that they returned to work the next day with full
pay.  Ludwig also claims that even though he declined to argue
with Baker as to whether Nixon and Cronin had actually shoveled
any coal, that his refusal to argue that point was no reason for
Baker to refrain from discussing a safety issue with him if one
existed.  Ludwig1 s recollection of Nixon's discussion with Cor-
nett was that Nixon only told Cornett about the jack in the rover
whereas Cornett claims that Nixon told him about other things,
including the fact that he had been fired.

23.  Holskey's testimony is also in general agreement with
that of the other witnesses, except that he denied that he used
profanity in ordering Nixon to get into the rover and stated that
it is contrary to Peabody's policy for management personnel to
use profanity in giving orders to employees.  Holskey had just
come out of the mine from accompanying Inspector Cornett under-
ground when Simms called, thereby requiring him to go immediately
back underground.  Neither Ludwig nor Holskey recall that Cornett
was at the mine on June 23 to make a respirable dust inspection
and neither recalls that Nixon was wearing a respirable dust col-
lecting device, but Holskey said the mine was inspected so fre-
quently that he could not recall the specifics as to the inspec-
tors' visits to the mine.  Holskey said that he, Ludwig, and
Simms discussed the shoveling incident and each of them wrote a
separate report at Goroncy' s request, and that it was about 1:00
a.m. when he and Simms left the mine to return home.  Holskey and
Simms are in the same car pool.

In the arguments which the parties made prior to the render-
ing of the bench decision, Mr. McKown referred to some pertinent
Commission, and court cases with respect to what is required be-
fore it can be said that a miner has properly raised his right
to refuse to work because of a safety problem.

1981e mine, the batteries became so weak in the mule
